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Introduction and Purpose of the Guide

If planning to construct or make improvements to  a forest road or road segment that is located in a federally jurisdictional wetland or crosses any “waters of the US” including streams, sloughs, marshes or bogs, it is necessary to consider whether a federal Clean Water Act Section 404 permit will be required prior to initiating the work.  Under the terms of Section 404 of the Act, forest roads necessary to practice normal silviculture that is part of an established, ongoing operation are exempt from Section 404 permitting requirements.  On the other hand, roads constructed in a forest environment (federally jurisdictional) for other purposes, such as access for recreational use, businesses or homes, or to prepare a parcel for conversion and development, are not exempt.   

Because these distinctions can sometimes be difficult to make, especially by non-forestry experts,  it was considered essential when developing specific Section 404 regulatory language in the late 1970’s to articulate as clearly as possible, those characteristics that distinguish exempt forest roads from non-exempt roads that happen to be located in a forest setting.   Considerable effort was expended by the regulating agencies (U.S. Army Corps of Engineers and the U.S. Environmental Protection Agency) and the forestry community to collaboratively establish the terms and conditions of the silviculture exemptions.   As a result of these efforts (with a few notable exceptions) the regulations and exemptions have provided for the practice of silviculture to proceed largely unencumbered by the regulatory process.  Not surprisingly, though, there have been attempts through the years by some not engaged in bona fide silviculture to misuse the silviculture exemptions in order to avoid the regulatory process.    These attempts, in their various forms, have served to complicate overall implementation by the COE and EPA, who must judge a road’s purpose based on evidence, or indicators of landowner intent.  Unfortunately, some of the abuses and attempted misuses have led to legal proceedings that have increased public and regulatory agency scrutiny of all forest roads.

In order to provide professional forestry input and advice for the benefit of practitioners and regulators, the Southern Group of State Foresters in 2009 produced a White Paper that described common practices associated with ongoing silviculture in bottomland hardwood and cypress forests.   The Paper also recommended ways to differentiate between forest roads, skid trails and non-forest roads.  Though the Paper does not have official regulatory standing, it does offer practical forestry information for individuals who do not have a working knowledge of forestry, forest hydrology or silvicultural practices. This Users Guide builds upon the information provided in the White Paper, and addresses specific issues related to forest roads.      

In 2010, even though the Section 404 regulations have been in place for more than 30 years, understanding and properly complying with them can still be challenging in certain scenarios.  Though an exhaustive discussion of terms and conditions would be required to fully describe the many possible regulatory nuances, the purpose of this User’s Guide is to simplify the evaluation and decision-making process as much as possible for the benefit of silviculture practitioners and land owners who rarely if ever have the occasion to engage Section 404, the exemptions, or the regulatory process.   To be sure, there are complexities in the regulations and court decisions that have been rendered through the years, but this Users Guide offers a simple approach to determining how to proceed (relative to Section 404) if a road is to be constructed or improvements made to roads in a federally jurisdictional forest environment.  It makes no attempt to describe specific Best Management Practices or other specific exemption conditions that may apply on various sites, nor does it address state or local statutes, regulations and ordinances that pertain to forest roads, wetlands or stream crossings.  Likewise, some states and COE Districts have developed working agreements or policies relative to the exemptions.  

Finally, if a more complete understanding of the Section 404 regulations is desired, or if a formal determination of exemption status is desired or required, the COE or EPA should be consulted.       

A Simple Evaluation Process

To begin, a few general conditions underlie compliance with the CWA and the Section 404(f) exemptions:  

1.  In order to be regulated under Section 404, the planned road construction or improvement activity must result in a discharge of dredged or fill material into waters of the U.S., which includes perennial and intermittent streams, sloughs, marshes, bogs, wetlands, and similar areas.  See Section 404 Regulations for pertinent definitions.

2. In order to be exempt from Section 404 regulation, the forest road must be a necessary part of a normal ongoing (established) silviculture operation; that is, an operation intended to produce timber products over time.

3. In order to be exempt, the road construction or improvement activity must not result in the immediate or gradual conversion of the forested wetland to upland or to another land use (e.g. urban or agriculture) or different wetland type (e.g. open water or marsh).

4. Exempt roads must comply with the 15 mandatory BMPs listed in the Section 404 regulations.  (See Appendix).

Given the above conditions, the following questions should be answered to determine if a forest road is likely to qualify for the silvicultural exemption.   

1.  Will the road construction or improvement activity require crossing a stream or wetland area?   

If No:  No Section 404 Permit will be required, as there will be no discharge of dredged or fill material into waters of the U.S.   Note: A jurisdictional determination may be required in questionable cases to ascertain federal jurisdiction.
If Yes:  Proceed to Question 2.

2.  Is the road or road segment necessary in order to gain or maintain access to a timber stand(s) for purposes of timber management, such as a timber sale, site preparation, reforestation, pest management, fire control or other management activity?

If No:  The activity is likely not  exempt, since roads constructed in a forest environment to provide access for activities such as hunting, wildlife management, recreation, or  development are not part of an “ongoing silviculture operation.”   Contact the COE or EPA for further information. 

If Yes:  The activity is likely to be exempt from Section 404 Permit requirements.  Proceed to Question 3 for more details.   

3. Will the road be Temporary or will it be kept open to provide Permanent access?

If Temporary, the exempt crossing and associated fill material must be removed and (or) stabilized following use.  Refer to the 15 mandatory BMPs contained in the Section 404 Regulations (Appendix).  

If Permanent stream or wetland crossings are to be constructed, it is imperative that the road be necessary for ongoing silviculture for purposes of timber management.  If permanent access is desired for other purposes but is not necessary for continued timber management, it would not be exempt.  To be clear, construction of permanent access that facilitates a site for timber removal but is intended for other purposes (e.g. land clearing for development) is not a silviculture activity, part of an ongoing operation, or an exempt activity.  As for wetland crossings, road segments across or through them that are necessary to provide permanent  access to adjacent stands are likely to be exempt, even if the access is not essential for managing the wetland being crossed.  The adjacent stands must of course be part of an established silviculture operation.     

In summary: A temporary or permanent  road constructed in a forest setting and primarily needed or desired for other forest uses e.g. hunting, habitat management, recreational access, gravel mining etc. is likely not exempt from Section 404 requirements.  Conversely, a forest road necessary for ongoing silviculture for purposes of timber management is likely exempt, even though it also may concurrently serve one or more of these other purposes.  If a forest road’s purpose is not as neatly defined as above, an on-site meeting with a COE representative should be considered in order to eliminate the regulatory risk of a proposed activity. 
Overarching Principles and Standard Professional Forest Road Considerations  

Several principles and standard forestry practices apply that must be considered by landowners, operators, loggers and regulators alike as they deliberate the appropriate application of Section 404(f) exemptions regarding forest roads:

1.  Though not required by law or regulation, documentation of intent and purpose for the road can greatly assist the proper application of the Section 404(f) exemptions.  This is most commonly accomplished in the form of a forest management plan, prepared by a professional forester, but can also be prepared by other professionals or the landowner.   A formal exemption determination in advance of the activity is not required, but consultation with the COE or EPA can be helpful and is recommended in questionable instances.

2. Multiple use forest management is part of standard professional forestry practice, and is commonly prescribed.  That is, forest management plans often address numerous timber stands individually, prescribing different treatments depending on stand conditions, timber types, age classes and landowner objectives.   Multiple roads or road segments may be necessary to implement the plans over time.  It is quite possible or even common that there will be some roads/segments that are necessary for ongoing silviculture for purposes of timber production (exempt), and others serving other purposes (not exempt) on the same property served by the same management plan.  To prevent confusion and minimize conflicts, each road/segment should be evaluated independently (and its purpose documented in a plan) according to its intended use.  A site map of roads and road segments (including a key defining their purpose) would be helpful. 

3.  Roads constructed for timber management purposes also serve multiple other purposes by virtue of their existence.  Collateral use of such roads for other purposes is to be expected.  

4. It is standard professional forestry practice to tailor silviculture activities for the purpose of timber management to also enhance benefits for other forest functions and values.  Practices such as prescribed burning, silviculture techniques such as seed tree, shelterwood, clearcuts, thinnings and forest pest treatments, for example, can maximize quality timber production over time while concurrently improving wildlife habitat, aesthetics and recreation accessibility.  In fact, these byproducts of silviculture activities are sometimes equally or more important (and more immediately achievable) to a landowner than timber production and sale, and can dictate the choice of specific silviculture treatments.   Acknowledgement of these non-timber goals and collateral benefits in a plan, and prescribing treatments to achieve them,  in no way alters the overarching intent of practicing ongoing silviculture, but supports and encourages its implementation.  

5. Conversion of a federally jurisdictional wetland forest to upland or to another use is not normal silviculture.   Misuse of the Section 404(f) exemptions to achieve non-silviculture goals, such as to attain access for a developed site or to eventually develop a site for purposes other than silviculture threatens the exemptions themselves and complicates their application by regulators and silviculture practitioners alike.

For More Information
Code of Federal Regulations “Permits for Discharges of Dredged or Fill Material Into Waters of the United States”, 33CFR-Part 323: (refer to 323.4)

www.usace.army.mil/CECW/Regulatory/Documents/33cfr323.pdf
Section 404 of the Clean Water Act:

www.usace.army.mil/CECW/Documents/cecwo/reg/sec404_cwa.pdf
APPENDIX

Federally-Mandated 15 BMPs for Forest Roads in Federally Jurisdictional Waters and Wetlands:

33CFR-Part 323.4(a)(6) 

 [1] (i) Permanent roads (for farming or forestry activities), temporary access roads (for mining, forestry, or farm purposes) and skid trails (for logging) in waters of the U.S. shall be held to the minimum feasible number, width, and total length consistent with the purpose of specific farming, silvicultural or mining operations, and local topographic and climatic conditions; 


[2] (ii) All roads, temporary or permanent, shall be located sufficiently far from streams or other water bodies (except for portions of such roads which must cross water bodies) to minimize discharges of dredged or fill material into waters of the U.S.; 


[3] (iii) The road fill shall be bridged, culverted, or otherwise designed to prevent the restriction of expected flood flows; 


[4] (iv) The fill shall be properly stabilized and maintained during and following construction to prevent erosion; 


[5] (v) Discharges of dredged or fill material into waters of the United States to construct a road fill shall be made in a manner that minimizes the encroachment of trucks, tractors, bulldozers, or other heavy equipment within waters of the United States (including adjacent wetlands) that lie outside the lateral boundaries of the fill itself; 


[6] (vi) In designing, constructing, and maintaining roads, vegetative disturbance in the waters of the U.S. shall be kept to a minimum; 


[7] (vii) The design, construction and maintenance of the road crossing shall not disrupt the migration or other movement of those species of aquatic life inhabiting the water body; 


[8] (viii) Borrow material shall be taken from upland sources whenever feasible; 


[9] (ix) The discharge shall not take, or jeopardize the continued existence of, a threatened or endangered species as defined under the Endangered Species Act, or adversely modify or destroy the critical habitat of such species; 


[10] (x) Discharges into breeding and nesting areas for migratory waterfowl, spawning areas, and wetlands shall be avoided if practical alternatives exist; 


[11] (xi) The discharge shall not be located in the proximity of a public water supply intake; 


[12] (xii) The discharge shall not occur in areas of concentrated shellfish production; 


[13] (xiii) The discharge shall not occur in a component of the National Wild and Scenic River System; 


[14] (xiv) The discharge of material shall consist of suitable material free from toxic pollutants in toxic amounts; and 


[15] (xv) All temporary fills shall be removed in their entirety and the area restored to its original elevation. 
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